IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

MISCELLANEOUS APPLICATION NO.564 OF 2023 IN
ORIGINAL APPLICATION NO.678 OF 2023

WITH

ORIGINAL APPLICATION NO.678 OF 2023

Smt. Taramati Santosh Taji

At/Post : 1104, Sarvodaya Apartment
A Wing, 11t floor, Kher Nagar off
Western Express Highway, Bandra (E)
Mumbai 400 051

VERSUS

1. The State of Maharashtra,
Through Secretary, Higher and
Technical Education Department,
Mantralaya, Madam Cama Marg,
Hutatma Rajguru Chowk,
Mumbai 400 032

2. The Director,

Directorate of Technical Education,
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Maharashtra State, 3, Mahapalika Marg

Patra Peti No.1967, Mumbai 400 001

3. The Maharashtra State Board of
Technical Education, through its
Secretary, having office at Shaskiya
Tantraniketan Bldg, 4t floor,

49, Kherwadi, Bandra (E),
Mumbai 400 051
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....APPLICANT

..RESPONDENTS
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Mr. R.G. Panchal, learned Counsel for the Applicant.

Ms. S.P. Manchekar, learned Chief Presenting Officer for the
Respondent No.3

Ms. K.S. Gaikwad, learned Presenting Officer for the
Respondents No.1 and 2.

CORAM : Justice Mridula Bhatkar, Chairperson
Ms. Medha Gadgil, Member (A)

RESERVED ON : 04.12.2023

PRONOUNCED ON : 07.12.2023

JUDGMENT

1. M.A.No.564 /2023 is filed seeking direction to expedite
hearing of O.A.No.678/2023 and thereby requesting stay to

termination order dated 19.05.2023.

2. The impugned order of termination dated 19.05.2023 was
not stayed because it was already implemented and O.A. is now

heard finally.

3. In view of the above, M.A.N0.564 /2023 stands disposed of.

4. Applicant, by order dated 07.01.2021, was appointed to the
post of Assistant Secretary (Technical) on the establishment of
Respondent No.2 i.e. Directorate of Technical Education.
Applicant was undergoing her probation period. Her service was
terminated by order dated 19.05.2023 before the completion of
her probation period. Hence, order dated 19.05.2023 is

challenged by the Applicant.
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S. Learned Counsel Mr. Panchal has submitted that the order
dated 19.05.2023 is illegal, bad in law and it is issued out of
vengeance. He has submitted that the Applicant was upright
and straight forward person. Applicant was harassed by her
seniors and colleagues on number of issues and therefore the
authority did not pass the order of completion of her probation
period, but terminated her service without issuing show cause
notice. Learned Counsel Mr. Panchal has pointed out that the
impugned order passed by the Respondents is stigmatic and
therefore, the same is required to be quashed and set aside. It
was necessary for the Respondents to give show cause notice
and opportunity of hearing to the Applicant. Assuming it is
termination order under Article 311(2)of the Constitution, yet
she should have been given the opportunity by way of show
cause notice. Thus, it is in violation of principles of natural
justice and so also provisions of Government Resolution (G.R.)

dated 29.02.2016.

6. Learned C.P.O. and learned P.O. for the Respondents has
relied on the affidavit-in-reply dated 06.11.2023 filed on behalf of
Respondents No.1 and 2 through Mr. Mahendra Keshaw
Dawane, Deputy Director in the office of Director, Directorate of
Technical Education, Mumbai. Learned C.P.O. has submitted
that the Applicant was on probation and her probation period
was not completed at the time of appointment. It was made

clear to the Applicant that if her service is not found satisfactory
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it can be terminated at any time. Learned C.P.O. has submitted
that the Applicant did not accept her mistake, her performance
was not satisfactory and the bills were not properly prepared and
she has submitted the bills to the wrong Department. There are
number of instances of her unsatisfactory performance for which
the Applicant was given warning time to time and was given

opportunity to improve which she failed to do.

7. We have gone through the impugned order. It is settled
position of law that the person who is on probation can be
removed from service and the service of such person need not be
continued, if found unsatisfactory. Under such circumstances, a
plain order of termination or discontinuation of service can be
issued. The G.R. dated 29.02.2016 pertains to probation period
of the Government servant. Clauses 6 and 7 of the said G.R. is
reproduced below :

“g) uRdtenelat sre@itciet Prasiotasies U -

9) aa Al uRdtgnelid BHR /| HHAR &1 a1 B HHAR FFYA
MU Stal M = S HURIE UBRA IRAAUEHER dHR IR,
BRIt A 835, R UM BRAE HUYGA A ot Atepelt
I AT

R) uRReE Aol 3id 3R HHAR Agrg, AP Aar (B¥ra a sidia) ==,
9%0R Fehet ForIAt § T RGAFAR AAGA Hlga BV fhal TSAH BRI LM
SR PR uE el QETdl IR 3eHE AR, AR (a5 AR
Fraadiat B ¢ sueh femwha diweh 35 wvdt. el dweld wrtad
gut BEURiE 31QN HHA- A Al AR FHOAA AL FAd.  aRdien Swieraten
AU TasuTal 3RAT diebelt Yot ZvenA 3ifées Bieaill ot 3R AR 3190
uRf¥erdia HAdifta uRdienela sifteedt/ =t aian ulddten wietatd ende=n
AT dtebelt got gigudieaan dictattuied aeiavenad . diewmefan Fresd
W SR =1 fABHGAR SR HRIAE S,

(et ufdusies, f&aties 29 AwE, R000)

(9) AAGEA Bt B :-
3N) sk uRdeuelst sitep-a@ s 3URia gstt ara & dea 3uttt / ea
fafga Ramwhia wden, sk ®E 3, uRdenadiaed 3-dlv a1 BenA 3uftn
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31 A-3 A FHA fpal adues 3RNOA 3Ial EFBU HEHEARA, Al AAG
BH! BITAH TGl SIA. (A& URUSIeb, feeties (9 A=, 99¢3)

) ulRdteneltst 3tfmrRt / BHAR! BEAET 3R gt ura B stFena 3ot /
fepar frstolim uen, suon uften uRdien wreaitEed 3-A0 a seA, ==
A FAT FREAC AR URdtent Hreratdt 3-dot (Frsegar sega
A BAREAE) ATREAR AT AATA BIRIA AL, (LA uRusies, feaies

29 A™, R000)”

Thus, sub Clause (1) of Clause (6) states that if at all there
is any complaint against a Government servant who is
undergoing probation period and if at all that Government
servant may be liable to major punishment the proceeding under
Rule 8 of the Maharashtra Civil Services (Discipline and Appeal)

Rules, 1979 is to be initiated.

8. Let us advert to the impugned order. The Applicant is
blamed for disobedience towards her subordinate, arrogant
behaviour with colleagues, committing mistakes in the work and
for which holding the office responsible, pressurize the higher
officers, even instances of her misconduct etc., the order
undoubtedly is stigmatic. The power vests with any Government
to remove the employee from the service on the ground of
misconduct. However, misconduct is required to be proved and
also opportunity is to be given to the delinquent officer by
following the principles of natural justice. Hence, order dated

19.05.2023 is not sustainable in law.

0. Learned Counsel has also prayed for reinstatement with
back-wages. He has submitted that it is illegal termination and

therefore she is entitled to back wages. On this point learned
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Counsel has relied on the judgment of Hon’ble Supreme Court in
the case of Deepali Gundu Surwase Versus Kranti Junior
Adhyapak Mahavidyalaya (D.Ed) and Ors. reported in (2013)

10 SCC 324.

10. Learned P.O. opposed this point stating that since the
Applicant has not worked so she is not entitled to any pay and

allowance on the principle of ‘No Work No Pay’ policy.

11. Applicant was terminated from service in May, 2023. Since
then till today she has not worked. However, in this matter ‘No
Work No Pay’ will not be applicable in view of the ratio laid down
by the Hon’ble Supreme Court in the case of Deepali Gundu
Surwase (supra) wherein the Hon’ble Supreme Court has
considered the word ‘reinstatement’ as it means to place again in
a former position. It is also held that if the employer wants to
deny back wages to the employee, then it is up to the employer
to prove that during the intervening period the employee was
gainfully employed and was getting the same emoluments. The
Hon’ble Supreme Court has held that,

“D2. The denial of back wages to an
employee, who has suffered due to an illegal act of the
employer would amount to indirectly punishing the
employee concerned and rewarding the employer by
relieving him of the obligation to pay back wages including
the emoluments.”

The Hon’ble Supreme Court while discussing this issue has

relied on the ratio laid down in the case of Hindustan Tin Works
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(P) Ltd. Versus Employees reported in (1979) 2SCC 80
wherein, it is mentioned that there cannot be a strait-jacket
formula for awarding relief of back wages for relevant
considerations which is to be taken into account. However, full
back wages would be a normal rule and the party objecting to it
must establish other opposite consideration. The discretion can

be used but it is to be used in judicious manner.

12. In the present case by payment of back wages to the
Applicant no financial burden is imposed on the Respondents
and hence we order reinstatement of the Applicant with back
wages.

ORDER

(A) O.A. is allowed.

(B) The impugned order dated 19.05.2023 is found illegal
and bad in law. Hence, the same is quashed and set
aside. Applicant is entitled to back wages.

(@) Applicant be reinstated in service within three weeks
from the date of this order.

Sd/- Sd/-
(Medha Gadgil) (Mridula Bhatkar, J.)
Member (A) Chairperson
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